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RECENT DECISIONS 

Francis de L. Cunningham, Editor-in-Oharge 
Norman H. Samuelson, Associate Editor 

Animals — Bailment — Liability of Bailor for Injuries bt Vicious 
Horse. — The defendant bailed a horse to X by the day. The jury 
found that X had knowledge of its vicious propensities and that 
the defendant also had knowledge thereof. "While in the possession 
of X, the horse bit the plaintiff. Held, the defendant was liable 
for the injuries. Stapleton v. Butensky (App. Div. 1st Dept. 1919) 
177 M". T. Supp. 18. 

Where a bailment of an animal is made, the bailor knowing it to be 
vicious, but with no notice thereof in the bailee, the bailor is liable 
for resulting injuries, not under the absolute liability doctrine, but on 
the ground of negligence. White v. Steadman [1913] 3 K. B. 340; 
Lynch v. Richardson (1895) 163 Mass. 160, 39 35T. E. 801. But since 
the bailee in the instant case had knowledge of the animal's vieious- 
ness, the case must be sustained, if at all, under the doctrine that one 
who keeps a wild animal does so at his peril. A so-called domestic 
animal falls within this rule when its keeper has knowledge of its 
viciousness. Salmond, Torts (4th ed.) § 127(2). It would seem, from 
an examination of the cases, that in every case to which the rule of 
absolute liability has been applied, the possession and control of the 
animal has been in the defendant or his agent or servant. Although 
there are no cases directly in point, it is submitted that, apart from 
statute, liability does not depend upon ownership but upon possession 
or harboring; Stamp v. Eighty-sixth Street Amusement Co. (1916) 
95 Misc. 599, 159 N. T. Supp. 683 (semble) ; Miller v. Beeves (Wash. 
1918) 172 Pac. 815 (semble); he who keeps or controls the animal is 
responsible. Salmond, op.cit., § 128(4) ; Ingham, Animals, 406; Kob- 
son, Trespasses and Injuries by Animals, 71. The instant case, there- 
fore, is clearly without the rule, and it would be a grievous extension 
to hold a person absolutely liable for the acts of an animal over which 
he has no control. Especially is this so because the modern tendency 
seems to be to narrow the absolute liability doctrine to cases where the 
keeper has been at fault. See 22 Harvard Law Eev. 465, 478, 484; 
but cf. 32 Harvard Law Eev. 420. This stand is analogically sup- 
ported by the cases exempting the owner of cattle from the general 
rule of absolute liability for trespass, where the cattle are under the 
control of, and in the possession of a bailee for a term. Harrison v. 
McOlellan (1910) 137 App. Div. 508, 121 N. T. Supp. 822; At water v. 
Lowe (1886) 39 Hun. 150; see Van Slyck v. Snell (N. T. 1872) 6 Lans. 
299, 302. It would seem therefore that the court in the instant case 
erred in allowing the plaintiff to recover from the bailor. 

Constitutional Law-v-Employers' Liability Acts — Liability With- 
out Eatjlt. — The plaintiff recovered under an Arizona statute, pro- 
viding for the liability of employers in all hazardous occupations for 
the death or injury of any employee due to conditions of such occupa- 
tion, except where caused by the employee himself; the remedy afforded 



